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6o CALIFORNIA LAW REVIEW 

(3) Does it mean the place where one spouse is rightfully domi- 
ciled and where the other ought to be to fulfill the marital obliga- 
tion? The latter is the view taken by a writer in the Harvard Law 
Review.* In any view of the case, jurisdictional elements are in- 
volved; under (i) to ascertain where the parties had actually lived 
together as husband and wife; under (2) to ascertain if a given 
state had been the husband's domicil under such circumstances as 
to constitute desertion in the wife's refusal to join him; under (3) 
to ascertain where one spouse is rightfully domiciled and where the 
other ought to be to fulfill the marital obligation. It would seem, 
if the rule were as stated in (3) that it should have been open to 
the New York court in Atherton v. Atherton to determine which 
party was in the right in order to decide if the husband were in the 
matrimonial domicil — the very point that was denied in that case. 

Notwithstanding the rule that the wife's domicil ordinarily 
changes with the husband's, and the implication in this case that 
the matrimonial domicil would have followed constructively if he 
had not been the offending party, it seems that the phrase matri- 
monial domicil as used by the Supreme Court of the United States 
means only the place where the parties had lived together as hus- 
band and wife. If a husband could take the matrimonial domicil 
with him, the decree of a court having jurisdiction of that domicil 
and one of the parties is binding everywhere. But it is clear from 
Haddock v. Haddock that the decree under such circumstances is 
always open to attack, since the Connecticut court found that he 
had been deserted by his wife and this finding was allowed to be 
attacked by the New York court. 

The case of Parker v. Parker should be confined to the special 
situation where a husband wrongfully deserts the wife, leaving her 
in the matrimonial domicil and while she is still there brings a suit 
on substituted process in a foreign state, (i) It does not apply to 
a case where the husband was not at fault, since in that case the 
wife's domicil would follow his. (2) It does not apply to a case 
where she was actually served in the forum or where she volun- 
tarily appears. (3) Nor should it apply to a case where the wife 
had left the matrimonial domicil either before or after the husband. 

G. W. W., Jr. 

Constitutional Law: Workmen's Compensation Act. — The 
simplest, clearest, most comprehensive, and most conclusive decision 
upholding the constitutionality of a compulsory workmen's compen- 
sation act has been written by the California Supreme Court in 
Western Indemnity Company v. Pillsbury} Mr. Justice Sloss has 
cleared the argument of verbiage and irrelevancies, and taken the 
position which, it is conceived, ought to have been taken by the 

8 28 Harvard Law Review, 457. 

1 (Aug. 4, 1915), 50 Cal. Dec. 172, 291, 151 Pac. 398. 
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New York Court of Appeals so long ago as the Ives Case.^ The 
New York court did not at that time, however, have the way 
opened by a state constitutional provision, as the California court 
has had.^ Since then the New York court, under authorization of 
an amendment of the state constitution, has come to a conclusion 
similar to that reached by the California court/ 

The California statute' is wider than the statutes upheld in the 
two decisions which the California court takes, so far as they go, as 
precedents." Both the Washington and New York statutes confine 
the relief they afford to workmen, or to put it more accurately, 
confine the liability they impose on employers, to employments 
extra-hazardous in character. The California statute embraces 
employments generally, making, however, exceptions of certain oc- 
cupations. This more general characteristic gives greater signifi- 
cance to the California decision. 

The Ives case had held, in its first impression, that the com- 
pulsory feature of the statute in question in that case made the act 
obnoxious to the clause of the Fourteenth Amendment of the 
federal Constitution which forbids a state from passing a law de- 
priving any person of life, liberty, or property, without due process 
of law. The essential position of the court was that freedom from 
liability on the part of an employer who had been guilty of no 
fault was a fundamental property right guaranteed by the Four- 
teenth Amendment, of which he could not be deprived by mere 
legislative declaration. Later, on rendering its final decision, a then 
recent decision of the United States Supreme Court '' was urged 
as taking away the ground on which the court had rested its 
opinion, so far as the clause of the federal Constitution was con- 
cerned. Thereupon the New York court said that whatever the 
interpretation by the United States Supreme Court of the federal 
provision as to due process, a similar provision was contained in 
the New York state Constitution, and a New York court was thus 
entitled to make its own independent interpretation of what consti- 
tuted due process. Accordingly, the New York court adhered to its 
first position that the compulsory workmen's compensation act was 
a denial of due process, not perhaps necessarily under the federal 
Constitution, but certainly under the New York Constitution. 

The general ground of the California decision is that no person 
has a vested right in any rule of the common law, that the great 
office of statutes is to remedy defects in the common law and to 



2 Ives V. South Buffalo Ry. Co. (1911), 201 N. Y. 271, 94 N. E. 431 

» Cal. Const, art. xx, § 21. 

•'Jensen v. Southern Pacific Co. (N. Y.,191S), 109 N. E. 600. 

5 1913 Stat. Cal. ch. 176, as amended by chaps. 541, 607, 662 of the 
Laws of 1915, 1915 Stat. Cal. 913, 1079, 1302. 

estate v. Clausen (1911), 65 Wash. 156, 117 Pac. 1101; Jensen v. 
Southern Pacific Co., see note 4, supra. 

'Noble State Bank v. Haskell (1911), 219 U. S. 104, 55 L. Ed. 112 
31 Sup. Ct. Rep. 186. 
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adapt it to the changes of time and circumstance.' It holds that 
the fellow-servant and contributory negligence rules, and also 
the rule that fault on the part of an employer must be shown before 
he can be held liable for injury to an employee, are but rules of the 
common law, and may be altered by the legislature, especially when 
expressly so directed by the state Constitution. Other courts having 
given way in the contention that the fellow-servant and contributory 
negligence rules were not subject to legislative change, the crucial 
question remained, whether the old rule of negligence, that an em- 
ployer without fault was not liable for injury to his employee, has 
any greater sanctity than the other rules. Mr. Justice Sloss dis- 
poses of the contention of the immutability of this rule in the fol- 
lowing language: 

"Under the common law the burden of industrial accident, where 
no fault was attributable to employer or workman, fell on the 
workman. Under the new law it falls, primarily at least, on the 
employer. It cannot be said that the one rule or the other is a 
necessary or logical result of fundamental principles of justice. The 
very trend of legislation exemplified by the act before us illustrates 
how general is the belief that an enlightened conception of justice 
requires that the old rule be superseded by the new. There is noth- 
ing contrary to the permanent and underlying notions of human 
right in the declaration that he who is conducting an enterprise, in 
the operation of which injury to others is likely to occur, shall 
respond for such injury to those who have not, by their own wilful 
misconduct, brought it upon themselves. 'The position in the Une 
of causation which employers sustain in modem industrial pursuits 
is of course the basic fact on which employers' liability laws rest.' 
(State v. Creamer [Ohio], 97 N. E. 602, 606.) Such a change in 
the 'law itself, as a rule of conduct' is as fairly within the scope of 
legislative power as is the abolition of the defense of fellow-servant 
or that of contributory negligence. If the law-making body deems 
such change to be needed for the furtherance of the general well- 
being, it is taking a view that may at least be entertained by rea- 
sonable minds, and its action is justified by the broad authority 
embraced within the police power." 

This is the advanced ground upon which Sloss, J., Angellotti, 
C. J., and Lawlor, J., uphold the California Workmen's Compensa- 
tion Act. Regrettably, Justices Shaw, Lorigan, and Melvin, sustain 
the law upon a narrower view of its application. But, it is believed, 
the generous position taken by Mr. Justice Sloss is inherently 
sound and will be accepted as the unquestioned rule of law. 

This note would not be complete without mentioning the em- 
phatic and vigorous dissent of Mr. Justice Henshaw. This Justice 
takes the view that the California act is repugnant to the due 
process clause of the federal Constitution, and hence that it can 

sMunn v. Illinois (1876), 94 U. S. 113, 134, 24 L. Ed. 77. 
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receive no support even from the authorization of the state Consti- 
tution. He contends that a constitutional and legislative declara- 
tion, that an employer may be liable without fault imputable to him 
for injury to a workman in the course of his employment, is not 
referable to the police power, and he affirms that the rule making 
liability depend on fault, is an immutable principle of due process of 
law guaranteed by the Constitution of the United States. While the 
Justice does his own independent thinking in his able opinion, he 
approves and follows the discredited decision in the Ives case." 

W. C. I. 

Equity: Power to Stay Temporary Injunction. — The 
United Railroads of San Francisco filed a verified complaint 
against the City and County of San Francisco, asking for a per- 
petual restraining order. After due notice and a full hearing, a 
temporary injunction was issued restraining the City and County of 
San Francisco from doing certain acts during the pendency of the 
action and until the final determination thereof. The case was re- 
assigned to another department of the same court, the original trial 
judge assenting. Then the defendant filed its answer and gave 
notice of a motion for an order staying the operation of the pre- 
liminary injunction. The grounds set forth all went to the question 
of the propriety of granting the injunction in the first instance. No 
new grounds for relief were set out. In United Railroads of San 
Francisco v. The Superior Court/ the plaintiff applied to the Cali- 
fornia Supreme Court for a writ of prohibition to prevent the 
Superior Court from hearing this motion for an order to stay the 
operation of the preliminary injunction. The writ was issued, that 
court stating that the Superior Court had no jurisdiction to inter- 
fere in any manner with the operation of the temporary injunction. 

In so deciding, the Supreme Court of California has adhered to 
an interpretation of our statutes consistently followed by the courts. 
Under the Practice Act,^ the provisions of which were of the same 
import as those of the code relating to provisional injunctions,^ it 
had been repeatedly held that the right to a temporary injunction 
is considered as adjudicated by hearing upon an order to show 
cause.* The status pending a decision on the merits of the case 
was held to be finally and definitely determined if the temporary 
injunction were granted after notice and full hearing. Upon these 
decisions interpreting the Practice Act are based the decisions 



» Outlook (July 29, 1911), vol. 98, p. 709. 

1 (Aug. 5, 1915), SO Cal. Dec. 211. 

"Practice Act § 118. 

3 Cal. Code Civ. Proc, §§525-532 inc. 

* Natoma Water & Mining Co. v. Clarkin (1860), 14 Cal. 544; Hicks 
V. Michael (1860), 15 Cal. 107; Natoma Water & Mining Co. v. Parker 
(1860), 16 Cal. 83. 



